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Section 39 – Disclosure Harmful 

to Third Party Business Interests 

• Mandatory exception to disclosure – no 

discretion, but consent to release can be 

obtained. 

 

• To apply, the information requested must: 

a) Reveal trade secrets, commercial, financial, 

labour relations, scientific or technical info; 

b) Be supplied, implicitly or explicitly, in 

confidence;  

AND 
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Section 39 – Disclosure Harmful 

to Third Party Business Interests 

c) Disclosure must be reasonably expected to:   

i. Harm significantly the competitive position or 

interfere significantly with the negotiating position 

of the third party; 

ii. Result in information no longer being supplied to 

the public body when it is in public interest that 

similar information continue to be supplied; 

iii. Result in undue financial loss or gain to any 

person; or 

iv. Reveal information supplied to or the report of an 

arbitrator, mediator, labour relations officer or 

other appointed to resolve a labour relations 

dispute. 
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Applying the Test – Record Type 

Fits the List in 39(1)(a) 

• “information that would reveal trade secrets, 

commercial, financial, labour relations, scientific 

or technical information” 

 

• Relatively easy assessment step. 

• Apply ordinary meaning of these words. 

 

*Information falling within the category alone 

does not warrant notice to the Third Party* 
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Applying the Test – Supplied in 

Confidence 39(1)(b) 

• Something is “Supplied” when the information 

is immutable and not subject to change. 

 

• Information that is of a proprietary nature, not 

subject to negotiation, is generally considered 

supplied. 

• Examples of this might include research and 

development information, or fixed costs 

incurred by the third party. 



Applying the Test – Supplied in 

Confidence 39(1)(b) 

• The contents of a contract between a Third 

Party and a Public Body will not qualify as 

supplied – contracts by their very nature are 

negotiated. 

 

• Even a contract that has been preceded by 

very little or no negotiation (i.e. a proposal 

that has been incorporated into a contract 

without change) will still generally be seen as 

“negotiated” due to the fact that the other 

party agreed to it.  
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Applying the Test – Supplied in 

Confidence 39(1)(b) 

According to the Federal Court Trial Division, 

information is “Confidential”:  

• if it is not available from other sources 

otherwise accessible to the public; 

• there was a reasonable expectation of 

confidence at the time of providing*; and 

• there is a public benefit in fostering 

confidential communication between the 

parties. 
 

Air Atonabee Ltd. v. Canada (Minister of Transport), (1989) 37 Admin L.R. 245 (F.C.T.D.),  
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Applying the Test – Reasonable 

Expectation of Harm 39(1)(c)(i) 

“Could reasonably be expected to”: 

• there must be detailed and convincing 

evidence, 

• that logically explains why and how 

disclosure could lead to a particular 

outcome or harm, with 

• more than mere possibility or speculation 

but does not need to be certain or proven 

on a balance of probabilities. 
A-2013-008 and SCC in Merck Frosst Canada v. Canada (Health), [2012] 1 S.C.R. 23. 
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Applying the Test – Reasonable 

Expectation of Harm 39(1)(c)(i) 

“Harm Significantly”: 

• must be a clear cause/effect relationship 

between disclosure and the harm, 

• harm must be more than trivial or 

inconsequential, and 

• the likelihood of harm must be genuine 

and conceivable. (A-2005-003) 
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Harm Significantly Competitive Position 

or Interfere Significantly with 

Negotiating Position 39(1)(c)(i) 

• “It must refer to an obstruction to 

negotiations not merely a heightening of 

competition.” – Federal Court of Canada  

 

• Harm has been seen as placing other 

bidders at an unfair competitive advantage, 

not actions that would level the playing field. 

• Contracts with public bodies require greater 

transparency and release is simply a cost of 

doing business with public bodies. A-2013-009 



Releasing Bid Details  

• Knowing the bid details of the successful bid may 

give an applicant some insight with respect to 

competitive pricing, but it does not automatically 

ensure that a competitor will be successful the next 

time there are tenders called.  

• Heightened competition ensures that public bodies 

are making the best possible use of public resources; 

this is not possible if bid details are protected from 

disclosure in the absence of detailed and convincing 

evidence.  

 

• Heightened competition should not be interpreted as 

harm. (A-2013-008) 11 
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Court of Appeal Decision  

Corporate Express, 2015 NLCA 52 

• “…loss of exclusive knowledge of…contract and non-

contract usage…does not translate to a risk of harm 

considerably above a mere possibility, or a real risk of 

financial loss…simply puts prospective bidders on a 

more equal footing.”   

• “This is how it should be, for it ultimately makes MUN, 

as a public institution, more accountable in its 

expenditure of public monies.”   

• “Accordingly, to the extent that disclosure of the 

requested information would expose the bidding 

strategy…without more, is not evidence from which 

harm to Staples’ competitive position and significant 

financial loss to it can be reasonably inferred.” 
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Applying the Test – No Longer 

Being Supplied 39(1)(c)(ii) 

• Reasonable expectation still required – clear 

and convincing evidence, how and why 

disclosure leads to information no longer being 

provided, and more than a mere possibility. 

• If there is a legal requirement that information 

be provided in the future, s.39(1)(c)(i) will not 

apply. (For ex. ALC needing information to be 

provided that was not legally required.) 

• This is distinct from the idea that a business will 

no longer bid on jobs – which often raised but 

has never happened. 
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Applying the Test – Undue 

Financial Loss or Gain 39(1)(c)(iii) 

• Approach the issue of what is undue 

financial loss or gain by determining what is 

“due” and in the circumstances of each 

individual case. 

• ALC case – if the requested information was 

released, competitors could use it to develop 

and market games without any R&D costs 

(which are substantial and had already been 

incurred by TP). Creating a windfall for 

competitors. 
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Applying the Test – Reveal 

Labour Information 39(1)(c)(iv) 

• Applies to “information supplied to” and “the 

report of” arbitrator, mediator. Labour 

relations officer or appointed to resolve or 

inquire into labour relations dispute. 

 

• Perhaps the easiest to prove – either release 

will or will not reveal the types of information 

listed. 



   Three Scenarios 
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Exception Clearly 

Applies 

 

• No Notice 

 

• Apply s.39 

Exception 

 

• Possibly contact 

TP for consent, 

but not s.19 

notice 

Exception 

Clearly 

Does Not 

Apply 

 

• No 

Notice 

 

• Release 

Records 

 

Exception MAY Apply and 

Intends to Release 

• Send s.19(1) Notice 

(seek consent and 

Arguments for s.39) 

 

Consent     No Consent 

 = Release       = PB has 

Records Decision 

  to Make 



   Public Body Choice 

If you believe the exception applies, and you don’t get 

consent, your choices are: 

 

1. Apply the exception yourselves (and possibly seek 

input from the third party in gathering your 

evidence); or 

 

2. Advise the third party under s.19(5) that you intend 

to release and they have 15 business days to file a 

complaint at the OIPC. 
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   Notification of TP Only if Exception 

  May Apply 

• Section 19(1) indicates that a Third Party should be notified 

when the public body “has reason to believe [the requested 

records] contains information that might be excepted from 

disclosure”. 

• We recognize that there may be competing interests in these 

situations and there may have been a direction that notice 

must be sent, but if the test clearly does not apply based on 

the case law and past OIPC decisions, the Third Party should 

not be notified. 

• It is the OIPC’s mandate to make recommendations to public 

bodies “as to actions they might take to better achieve the 

objectives of this Act” and to facilitate “timely and user 

friendly application of this Act” and also to “inform public 

bodies of their responsibilities and duties under this Act”. 18 
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If Notifying Third Party  

- What to Send to them 

• No need to send the entire package of records. 

• The Public Body must review all the records 

responsive to determine which if any exceptions 

apply. 

• Only send those records or parts of records to 

which you feel section 39 may apply to the Third 

Party. 

• Release all other (non-s.39) records to the 

Applicant (with any other appropriate 

redactions) ASAP, i.e. do not wait for s.39 issue 

to be resolved 
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Releasing Records 

• Whether the decision to release is made at 

initial stages or after an OIPC 

recommendation, the Third Party must be 

notified and given 15 or 10 business days to 

pursue an appeal to OIPC or Court. 

• In order to accurately track these time limits, 

Public Bodies should be sending these 

notices by registered mail so that they can 

confirm receipt of the notice by requiring a 

signature. 



Avoiding Section 39 Completely 

• Open Contracting is the proactive disclosure of 

procurement, bid and contract details. 

• If public bodies proactively release they can exercise 

some control over what gets released. 

• They avoid the access requests in the first place and 

therefore avoid the complicated negotiation with the 

Third Party about the release and everyone avoids the 

OIPC or Court review process. 

• Open Contracting is a good option as the case law on 

the interpretation of the s.39 exception is well settled 

law. 

• Open Contracting demonstrates a commitment to Open 

Government. 
21 



Open Contracting 

• IPC Ontario has released a guidance 

document for setting up your open 

contracting infrastructure. 
www.ipc.on.ca/images/Resources/open-contracting_1.pdf 

• Proactive disclosure avoids the unnecessary 

time and resources that are used up by Third 

Party appeals for which the result is 

inevitable. 

• If you manage the expectations of the Third 

Parties up front you can avoid these 

unnecessary disputes.   
22 



Ontario IPC Guidance 

1. Develop a well-documented framework for 

your procurement process that ensures 

transparency and establishes an equitable 

procurement process.  

2. Be upfront about your intentions to disclose, 

and do not commit to confidentiality other 

than in exceptional circumstances. Make 

clear on any forms or instructions that 

information received as part or in support of 

a bid or proposal will be made available to 

the public.  
23 



Ontario IPC Guidance 

3. Once you have developed your open 

procurement process, take steps to ensure 

that stakeholders are informed and 

understand the process.  

 

4. There may be some exceptional cases when 

information provided to your institution as 

part of the procurement process should not 

be made publicly available. These instances 

should be rare.  
24 



Ontario IPC Guidance 

5. Where possible, avoid the unnecessary 

collection of any information that would fall 

within the TP exemption as part of the 

procurement process. However, if it is 

necessary, design your procurement records 

to ensure that it is simple to remove the 

specific information that is being excluded 

from publication from the remaining record. 

For example – ask proposals to list proprietary 

information (like the Caramilk secret, not their 

unit price for pens) in an appendix. 
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British Columbia’s Minister of 

Finance on Open Contracting  

“I’ve had conversations with the privacy commissioner 

about all of the requests that come in for access to 

contracts,” said the minister. “We’re signing contracts that 

expend public money. Absent the proprietary exceptions 

that can exist, I think those documents deserve to be in 

the public domain. I think they should be there on a 

proactive basis. You’ve heard me say this before in other 

contexts,” said de Jong, referring to his successful drive to 

establish routine disclosure of MLA spending on travel and 

constituency offices. “When public money is involved, I 

have this really old-fashioned notion that the presumption 

should be in favour of release.” – 4 February 2016 
 

26 



The Future of Contracting with 

Government 

• The purpose of ATIPPA, 2015 is to increase 

transparency in government and public bodies so 

that elected officials, officers and employees of 

public bodies remain accountable – s.3(1)(b). 

• Open contracting will improve public trust and 

confidence, and ultimately result in more 

competitive, fair and effective procurement 

processes. 

• It will reduce the amount of time and resources you 

spend processing these types of access requests, 

including reviewing records, consulting with third 

parties and dealing with the OIPC. 
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Questions 


