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ATIPPA Review Submission
Introduction

This Office is pleased to participate in the first five-year review of the Awess to Information and
Protection of Privacy Act (ATIPPA). In the more than five years since four of the five parts of the
ATIPPA came into force (the privacy provisions were not proclaimed into law until January 2008),
the Office of the Information and Privacy Commissioner (OIPC) has seen its fair share of business,
and more. We have been challenged by unusual fact situations which don’t seem to fit into the
scheme of the ATIPPA very well, we’ve been caught in the middle between applicants and public
bodies who sometimes think we are siding with the other party, and we, like some public bodies,
have been surprised at times by the volume of work generated by the ATIPPA.

In short, we have often felt ourselves to be the focus of that ancient Chinese curse, “may you live in
interesting times,” because our work is almost always interesting and challenging. We feel that we are
at the fulcrum of a fine balance, not only between access and privacy in the world of personal
information, but also within the access sphere itself — between the right of people to access
information, and the right of the government (or public body) to withhold that information in order
to protect it from disclosure for valid and necessary reasons. Both elements are crucial to a healthy
functioning democracy. The citizenry and various institutions of civil society need to know the
essence of the issues being grappled with by their government and public institutions, while at the
same time if certain information is disclosed, there could be a number of harms, such as harm to law
enforcement, harm to a third party’s financial interests, or simply harm to the ability of government
officials to recommend and discuss policy options freely without fear that every piece of advice or
recommendation will end up headlining a news story. Public officials need to be free to toss around
and propose different policy ideas, and through such dialogue, good policy development is
facilitated. If actual advice and recommendations could not be withheld from disclosure, the
decision-making process of government would be hindered.

The ATIPPA has served this province quite well over the past five plus years, and in most cases has
achieved the necessary balance between these competing interests. If there were no changes in the
ATIPPA, it would still be far preferable to the previous situation with the old Freedom of Information
Act, which was much more limited in scope and contained no provision for an oversight mechanism
such as the Commissioner’s Office. That left little incentive for public bodies to follow the Aez
strictly, as very few applicants had the time or resources to take matters to court directly, which was
the only option at that time.

In undertaking this Review, government, through the appointment of Mr. John Cummings, Q.C.,
has given all of the parties affected by the .ATIPPA an opportunity to comment on how well the
ATIPPA has served them. As part of that process, Mr. Cummings has been given a wide-ranging
mandate, but he has also been asked to pay special attention to certain issues. Some of those issues
are ones which have been identified by the OIPC as well, and we have addressed them throughout
this Review submission, but it was felt that some other issues warranted some comment in this
Introduction.

The first issue is actually two interrelated issues. These deal with the recent court cases involving the
authority of this Office to review certain types of records. The result of both cases at the lower court
was to limit the power of this office to compel the production of records to this Office for review.
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As anyone who understands the function of this Office within the ATIPPA appreciates, our role is
key to the process. One of the purposes of the ATIPPA is to make public bodies more accountable,
as found in section 3 of the Act. The OIPC is the primary mechanism by which that accountability is
ensured. Once you remove the OIPC from part of the equation, there is a reduction in
accountability.

The OIPC was disappointed that the government chose to initiate the process which led to these
court decisions, because it has had a net negative effect on the ability of this Office to do its job.
The judge in the case dealing with section 5 went so far as to say that the situation was a
“conundrum” because of the effect that the decision he felt he was forced to make would have on
oversight of the ATIPPA. He then threw the matter back in the hands of the legislature to deal with.
Given that we are in the middle of a review of the ATIPP.A, and given the strong language of the
judge, it is sincerely hoped that government will take another look at how to restore as much as
possible of what was lost in these court decisions.

If we are not able to review records, even during the informal resolution stage of our process, we
can all look forward to, with regret, more formal reports from this Office, and/or more time-
consuming and expensive trips to the courts in order to ask judges to take on the tasks that were
previously undertaken by this Office, and which I believe were done extremely well prior to
government’s challenge to our role. The most significant impact of these developments has been the
one on our informal resolution process, which has previously resulted in the early and successful
closure of about three-quarters of our files. When files are resolved informally, it means that all
parties are satisfied with the result — primarily the public body and the applicant. Sometimes a third
party is also involved in the process and also must be satisfied with the result, and of course the
OIPC must be satisfied that the resolution is consistent with the .A4ez

If we can no longer see certain records during the informal resolution process, we are unable to give
the necessary assurance to an applicant that they either have received all of the records to which
they are entitled under the ATIPPA, or offer the opinion that they have not. This information then
informs the applicant’s decision as to whether he or she will be satisfied to conclude the process, or
instead request that the matter move on to a formal review and Report. It is doubtful that an
applicant will be satisfied with a simple affidavit from a public body which simply reaffirms its
previously stated position that the records have been properly withheld. If it were that simple, the
old Freedom of Information Act would have worked just as well as the ATIPPA, but it did not.
Applicants have valued the independent assessment provided by this Office, and that is what has
made our process work. Already, since the decision of Judge Marshall, we have had one individual
from a public body bold enough to state that he claimed section 21 simply because it meant that we
would not be able to review his decision. I would imagine that any other public bodies wishing to
take the same approach will not be so obvious about it.

A couple of issues which are found in Mr. Cummings’ written mandate involve the scope of public
bodies which are covered by the ATIPPA. One question posed in his mandate was simply whether
local public bodies should be covered by the ATIPPA. 1 cannot state and underscore more firmly
that local public bodies absolutely need to be covered by the ATIPPA. In most cases, your local
municipality, school board or regional health board is the entity which makes the decisions which
have the most impact on your everyday life. These public bodies must be held to the same level of
accountability as other local public bodies across Canada, where almost without exception they are
governed by comprehensive access and privacy laws with similar oversight provisions. To
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contemplate removing those public bodies or reducing the scope of application of the ATIPPA for
them would be a firm step backward.

If anything, we need more accountability at the local level. As an example of this, separate entities
are sometimes created by local public bodies (often municipalities) to carry out public policy
objectives, usually using public funds to do so. Currently, those entities do not fall within the scope
of the ATIPPA. Some are created directly by a single municipality, while others may involve an
organization of which several municipalities are jointly members. In order to maintain accountability
for the expenditure of public funds, these entities should be subject to the ATIPPA.

At the other end of the spectrum is the concern that some municipalities, particulatly smaller ones,
may not always have the expertise to efficiently administer the ATIPPA. When requests for access
to information are infrequent, the process is understandably not as smooth as it would otherwise be.
The OIPC recognizes this, and when matters come to this Office for review involving
municipalities, we try to work with them not only to resolve the matter at hand, but to educate and
encourage as we go. We recognize that the lone Town Clerk is the unsung hero of the municipal
sector, and these are the individuals who often must also act as Access and Privacy Coordinators
under the ATIPPA. This Office has met on a number of occasions with staff and elected officials
from various municipalities in our education work, however it is the ATIPP Office of the
Department of Justice who is charged with the primary responsibility to ensure that public bodies
have the necessary training. I would therefore recommend that government ensure that the
necessary resources are in place, either at the ATIPP Office or elsewhere, to support municipalities
in this undertaking.

Finally, a note about this document. The submission is divided into three parts. Part A sets
out, in a chart format, proposed amendments which do not require detailed discussion or
rationale. Some of these are minor points, others are more significant, but all should be
relatively straightforward in terms of our rationale and intended result. Part B is focused on
proposed amendments which require more detailed explanation and argument. Part C
discusses some new proposals in support of access and privacy, and the administration of
the ATIPPA.

Please note that there is no executive summary in this submission. As noted, Part A is
simply a chart with proposed amendments embedded within, while Parts B and C contain
proposed amendments at the conclusion of each topic covered. There should be very little
duplication between the three parts, except where certain topics are inter-related.

Generally speaking, if we have not commented on a section or an issue related to the ATIPPA, one
can assume that this Office is of the view that the related ATIPP.A provisions are working well.
However, there may be other issues which have been raised by the general public or public bodies
during Mr. Cummings’ consultations which we have not identified, and we would be pleased to be
given the opportunity to discuss those with him should they materialize in the various submissions
he receives. We would further request the opportunity to discuss this submission with Mr.
Cummings in person at his convenience.
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Finally, I wish to note that this review submission is largely the result of a collective effort on the
part of staff in my Office, and I wish to acknowledge their expertise and experience in making the
most of this important task. I think the result is a very thorough and insightful commentary on the
ATIPPA, which I fully endorse.

E. P. Ring
Information and Privacy Commissioner
Newfoundland and Labrador
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Part A

Recommendations for Correction of Errors and Other Amendments
Which Do Not Require Detailed Explanation

Current Language

Proposed Language

Reasons for Alterations

@

(1)

(iii)

(tv)
)

2 (p) "public body" means

a department created under the
Excecutive Council Act , or a
branch of the executive
government of the province,

a corporation, the ownership of
which, or a majority of the
shares of which is vested in the
Crown,

a corporation, commission or
body, the majority of the
members of which, or the
majority of members of the
board of directors of which are
appointed by an Act, the
Lieutenant-Governor in
Council or a ministet,

a local public body, and

the House of Assembly and
statutory offices, as defined in
the House of Assembly
Acconntability, Integrity and
Administration Act,

2(p) "public body" means

(i) adepartment created under
the Executive Council Act | or a
branch of the executive
government of the province,

(if) a corporation, the ownership

of which, or a majority of the

shares of which is vested in
the Crown,

(i) a corporation, commission or

body, the majority of the

members of which, or the

majority of members of the
board of directors of which
are appointed by an Act, the

Lieutenant-Governor in

Council or a ministet,

(iv)
)

a local public body,

a corporation or entity
created by or for a public
body or group of public
bodies, and

(vi) the House of Assembly and
statutory offices, as defined in
the House of Assenbly
Acconntability, Integrity and

Administration Act

The inclusion of new
subsection (v) will amend
the loophole that exists
where separate entities are
created by public bodies
to carry out public policy
objectives, but those
entities currently do not
fall within the scope of
the ATIPPA. This
scenario has been noted
on occasion within the
municipal sector. The
proposed change will
bring NL in line with
other jurisdictions and
will ensure that
transparency and
accountability extends to
all public body activities
and undertakings.
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Current Language

Conflict with other Acts

6(1)

2

3)

)

@)

(b)

Where there is a conflict
between this Act or a
regulation made under this
Act and another Act or
regulation enacted before or
after the coming into force of
this Act, this Act or the
regulation made under it shall
prevail.

Notwithstanding subsection
(1), where access to a record
is prohibited or restricted by,
or the right to access a record
is provided in a provision
designated in the regulations
made under section 73, that
provision shall prevail over
this Act or a regulation made
under it.

Subsections (1) and (2) shall
come into force and
subsection (4) shall be
repealed 2 years after this Act
comes into force.

The head of a public body
shall:

refuse to give access to or
disclose information under
this Act if the disclosure is
prohibited or restricted by
another Act or regulation;
and

give access and disclose
information to a person,
notwithstanding a provision
of this Act, where another
Act or regulation provides
that person with a right to
access or disclosure of the
information.

Proposed Language

Conflict with other Acts

o(1)

2

Where there is a conflict
between this Act or a
regulation made under this
Act and another Act or
regulation enacted before or
after the coming into force
of this Act, this Act or the
regulation made under it
shall prevail.

Notwithstanding subsection
(1), where access to a record
is prohibited or restricted
by, or the right to access a
record is provided in a
provision designated in the
regulations made under
section 73, that provision
shall prevail over this Act or
a regulation made under it.

Reasons for Alterations

Since the Act has been in
force for more than 2
years, subsection (4) ought
to be repealed in
accordance with
subsection (3). Likewise,
subsection (3) would
appear to serve no further
purpose at this time and
should also be repealed.
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Current Language

Time limit for response

11(1) The head of a public body
shall make every reasonable
effort to respond to a request
in writing within 30 days after
receiving it, unless

(a) the time limit for
responding is extended
under section 16;

(b) notice is given to a third
party under section 28;
or

(c) the request has been
transferred under section
17 to another public body.

(2) Where the head of a public
body fails to respond within
the 30 day period or an
extended period, the head is
considered to have refused
access to the record.

Proposed Language

Time limit for response

11(1) The head of a public body
shall respond to a request
in writing in the form
prescribed by section 12

within 30 days after
receiving it, unless

(a) the time limit for
responding is extended
under section 16;

(b) notice is given to a
third party under
section 28; or

(c) the request has been
transferred under
section 17 to another

public body.

(2) Where the head of a public
body fails to respond within
the 30 day period or an
extended period, the head is
considered to have refused
access to the record.

Reasons for Alterations

Legislation in
Saskatchewan and Ontario
places an obligation on
the public body to
respond to an applicant in
writing within the
statutory timeframe. In
fact, access legislation in
Ontario requires that the
response include access to
the records and, where
necessary, a copy of the
records.

Section 7 of Nova Scotia’s
Freedom of Information and
Protection of Privacy Act also
contains a mandatory
response provision, but it
goes further to make clear
the obligations placed on
a public body in terms of
its response. To do so it
explicitly combines the
intentions and purpose of
sections 11 and 12 of our
Act. Therefore it is
proposed that section 11
of the A¢t be amended to
require that public bodies
respond to an applicant’s
request in the form
prescribed by section 12
within the 30-day
timeframe.

Published material

14(1) The head of a public body
may refuse to disclose a
record or part of a record
that

(a) is published, and available
for purchase by the public;
ot

Published material

14(1) The head of a public body
may refuse to disclose a
record or part of a record
that

(a) is published and/or
available to the public;
or

Some published material
is free and does not need
to be purchased.
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Current Language

Extension of time limit

16(1) The head of a public body
may extend the time for
responding to a request for
up to an additional 30 days
where.

Proposed Language

Extension of time limit

16(1) The head of a public body
may extend the time for
responding to a request
or series of requests from
the same applicant for up
to an additional 30 days
where.

Reasons for Alterations

This is more in keeping
with the practical
application of this section
and its intended effect —
ensures accountability for
a series of requests.

Transferring a request

17(2) Where a request is transferred
under subsection (1),

(a) the head of the public body
who transferred the request
shall notify the applicant of
the transfer in writing as soon
as possible; or

Transferring a request

17(2) Where a request is
transferred under subsection

O

(a) the head of the public body
who transferred the request
shall notify the applicant of
the transfer in writing as
soon as possible; and

The “or” appears to be an
errot.

Transferring a request

17(2) Where a request is transferred
under subsection (1),

(b)the head of the public body to
which the request is
transferred shall make every
reasonable effort to respond
to the request within 30 days
after that public body
receives it unless that time
limit is extended under
section 16.

Transferring a request

17(2) Where a request is
transferred under
subsection (1),

(b) the head of the public body
to which the request is
transferred shall respond
to the request within 30
days after that public
body receives it unless
that time limit is

extended under section
16

The rationale for this is
found in section 11(b):

Time limit for response

11(2) Where the head of a
public body fails to
respond within the
30 day period or an
extended period,
the head is
considered to have
refused access to
the record.

Neither section 11(1) nor
section 17(2)(b) are
consistent with section
11(2). Both 11(1) and
(17(2)(b) use “reasonable
effort” language, but
section 11(2) makes it
clear that if the 30 day
period or an extended
period as set out in 11(1)
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Current Language

Proposed Language

Reasons for Alterations

are not met, the head is
considered to have
refused access to the
record. This is known as a
“deemed refusal.” Section
11(2) clarifies that the 30
day period is a hard
deadline (with specific
situational extensions of
up to 30 days). If these
deadlines are not met,
section 11(2) makes it
clear that the request is
deemed to have been
refused. The “reasonable
effort” is not a factor in
that determination, and
should therefore be
removed for clarity.

21 The head of a public body may
refuse to disclose to an applicant
information

(a) that is subject to solicitor
and client privilege; or

(b) that would disclose legal
opinions provided to a
public body by a law officer
of the Crown.

21 The head of a public body may
refuse to disclose to an
applicant information

(a) that is subject to solicitor
and client privilege

Section 21 sets out a
discretionary exception to
disclosure related to
solicitor-client privileged
information. This Office
has accepted that section
21 encompasses both
branches of the privilege:
litigation privilege and
legal advice privilege.
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Current Language

Proposed Language

Reasons for Alterations

It is currently unclear
what is meant by “law
officer of the Crown”
under section 21(b), and
why such legal opinions as
referenced in section 21(b)
would not already be
captured by section 21(a).
Nova Scotia’s and British
Columbia’s Freedom of
Information statutes only
include our equivalent to
section 21(a). Section
21(b) ought to be repealed
for the sake of clarity,
because in our view both
branches of solicitor-client
privilege are already
captured by section 21(a).
We do not anticipate any
reduction in the scope of
section 21 to result.

Disclosure harmful to law
enforcement

22(1) The head of a public body
may refuse to disclose
information to an applicant
where the disclosure could
reasonably be expected to

(h) deprive a person of the right
to a fair trial or impartial
adjudication;

(h) deprive a person other than
a public body of the right to
a fair trial or impartial
adjudication;

OR

(h) deprive a person or public
body of the right to a fair
trial or impartial adjudication;

This amended wording
reflects the
Commissioner’s
interpretation of this
provision in Report 20006-
014. If it is the
government’s wish that
public bodies be covered
by this provision, we note
that “public body” is a
defined term, and it
should therefore be
explicitly included.
Otherwise, we
recommend that it be
explicitly excluded, for the
sake of clarity.

OFFICE OF THE INFORMATION
AND PRIVACY COMMISSIONER
NEWFOUNDLAND AND LABRADOR

10




Current Language

Disclosure harmful to law
enforcement

22(1) The head of a public body
may refuse to disclose
information to an applicant
where the disclosure could
reasonably be expected to

(j) facilitate the escape from
custody of a person who is
under lawful detention;

Proposed Language

Disclosure harmful to law
enforcement

22(1) The head of a public body
may refuse to disclose
information to an applicant
where the disclosure could
reasonably be expected to

(j) facilitate the escape from
custody of an individual
who is under lawful
detention;

Reasons for Alterations

This wording provides
clarity to the intended
meaning of the provision.

Disclosure harmful to law
enforcement

22 (1) The head of a public body
may refuse to disclose
information to an applicant
where the disclosure could
reasonably be expected to

(p) harm the conduct of existing
or imminent legal
proceedings.

[provision recommended to
remain the same]

This Office has concluded
in Report 2006-014 (para.
46-50) that this provision
references harm to the
proceedings, not harm to
the public body or any
other party. If government
intends this section to
include harm to any of the
parties to the proceedings,
a revision will be required.
Saskatchewan legislation,
for example, specifically
refers to a harm which
might befall the
government or
government institution in
the conduct of those legal
proceedings.
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Current Language

Proposed Language

Reasons for Alterations

Further, this Office has
adopted the definition of
“legal proceedings” from
Manitoba’s ATIPP
Manual — “any civil or
criminal proceeding or
inquiry in which evidence
is or may be given, and
includes an arbitration;
any proceeding authorized
ot sanctioned by law, and
brought or instituted for
the acquiring of a right of
the enforcement of a
remedy.” If government
does not agree with this
interpretation, amendment
may be advisable.

Disclosure of House of Assembly
service and statutory office records

30.1 The Speaker of the House of

Assembly or the officer responsible
for a statutory office shall refuse to
disclose to an applicant information

(a) where its non-disclosure is
required for the purpose of
avoiding an infringement of the
privileges of the House of
Assembly or a member of the
House of Assembly;

(b) that is advice or a
recommendation given to the
speaker or the Clerk of the House
of Assembly or the House of
Assembly Management
Commission established under
the House of Assentbly Accountability,
Integrity and Administration Act that
is not required by law to be
disclosed or placed in the minutes
of the House of Assembly
Management Commission; and

Disclosure of House of
Assembly service and statutory
office records

30.1 The Speaker of the House of
Assembly or the officer
responsible for a statutory office
shall refuse to disclose to an
applicant information

(a) where its non-disclosure is
required for the purpose of
avoiding an infringement of
the privileges of the House of
Assembly or a member of the
House of Assembly;

(b) that is advice or a
recommendation given to the
speaker or the Clerk of the
House of Assembly or the
House of Assembly
Management Commission

“And” at the end of
paragraph (b) could be
interpreted to mean that
all three paragraphs must
be applicable to a record,
which would render this
section meaningless,
because it would apply to
few, if any, records. “Or”
would clarify this.
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Current Language

(0) in the case of a statutory office

as defined in the Howuse of
Assembly Accountability, Integrity
and Administration Act, records
connected with the
investigatory functions of the
statutory office.

Proposed Language

established under the Howuse of
Assembly Accountability, Integrity
and Administration Act that is
not required by law to be
disclosed or placed in the
minutes of the House of
Assembly Management
Commission; ot

(c) in the case of a statutory

office as defined in the House
of Assembly Accountability,
Integrity and Administration Act,
records connected with the
investigatory functions of the
statutory office.

Reasons for Alterations
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Current Language

How personal information is to
be collected?

33(1) A public body shall collect
personal information directly
from the individual the
information is about unless

(a) another method of collection
is authorized by

(i) that individual, or
(i) an Act or regulation;

(b)

the information may be
disclosed to the public body
under sections 39 to 42 ; or

the information is collected
for the purpose of

©

(i) determining suitability
for an honour or award
including an honorary
degree, scholarship, prize
or bursary,

(i) an existing or anticipated
proceeding before a
court or a judicial or

quasi-judicial tribunal,

(iti) collecting a debt or fine
or making a payment,

(iv) law enforcement, or

(v) collection of the
information is in the
interest of the individual
and time or
circumstances do not
permit collection directly
from the individual.

Proposed Language

How personal information is to
be collected?

33(1) A public body shall collect
personal information
directly from the individual
the information is about
unless

(a) another method of
collection is authorized by

(i) that individual, or
(i) an Act or regulation;

(b) the information may be
disclosed to the public body
under sections 39 to 42 ; or

(c) the information is collected
for the purpose of

(i) determining suitability
for an honour or award
including an honorary
degree, scholarship,
prize or bursary,

(if) an existing or

anticipated proceeding

before a court or a

judicial or quasi-judicial

tribunal,

(iti) collecting a debt or fine
or making a payment,

or
(iv) law enforcement.

33 (1)(d) collection of the
information is in the interest
of the individual and time or
circumstances do not
permit collection directly
from the individual.

Reasons for Alterations

This would correct what
appears to be a drafting
errof.
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Current Language

35(6) Within 30 days after receiving
a request under this section,
the head of a public body
shall

(a) make the requested correction
and notify the applicant of the
correction; or

(b) notity the application of the
head’s refusal to correct the
record and the reason for the
refusal, that the record has
been annotated, and that the
applicant may ask for a review
of the refusal under Part V.

Proposed Language

35(6) Within 30 days after
receiving a request under
this section, the head of a
public body shall

(a) make the requested
correction and notify the
applicant of the correction;
or

(b) notify the applicant of the

head’s refusal to correct the
record and the reason for
the refusal, that the record
has been annotated, and
that the applicant may ask
for a review of the refusal
under Part V.,

Reasons for Alterations

This would correct what
appears to be a drafting
errof.

Term of Office

42.2(1) Unless he or she sooner
resigns, dies or is removed
from office, the
commissioner shall hold
office for 2 years from the
date of his or her
appointment, and he or she
may further be
re-appointed for further
term of 2 years.

Term of Office

42.2 (1) Unless he or she sooner
resigns, dies or is
removed from office, the
commissioner shall hold
office for 6 years from
the date of his or her
appointment, and he or
she may further be re-
appointed for further
term of 6 years.

Extending the term of
office to six years would
put the Information and
Privacy Commissioner in
the same term of office
already accorded to the
Child Youth Advocate
and Citizen
Representative, and would
be consistent with other
Information and Privacy
Commissioners elsewhere
in Canada.

The current 2-year term is
too short a period to allow
a new commissioner to
become expert in both the
ATIPPA and PHIA.
Additionally, the term of
office ought to be longer
than the term of office of
government so that the
independence of the
office is protected from
any negative perception.
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Current Language

does not make a
recommendation to alter the
decision, act or failure to act,
the report shall include a
notice to the person
requesting the review of the
right to appeal the decision to
the court under section 60
and of the time limit for an

appeal.

49(2) Where the commissioner

Proposed Language

49(2) Whether or not the
commissioner makes a
recommendation to alter
the decision, act or failure
to act, the report shall
include a notice to the
person requesting the
review of the right to
appeal the decision of the
public body under
section 50 to the court
under section 60 and of the
time limit for an appeal.

Reasons for Alterations

The “whether ot not”
language reflects the
reality that applicants can
file an appeal under
section 60 regardless of
whether or not the
Commissioner issues a
recommendation. This
change also recognizes the
fact that even though the
Commissioner may make
a recommendation that
the public body alter a
decision, act or failure to
act, the public body may
ignore the
recommendation, and
therefore the applicant
must be able to appeal the
decision of the public
body under section 60.
The additional language
“of the public body under
section 50” makes it clear
to applicants which
decision must be the focus
of their appeal.

50(2) Where the head of the public
body does not follow the
recommendation of the
commissioner, the head of the
public body shall, in writing,
inform the persons who were
sent a copy of the report of
the right to appeal the
decision to the Ttial Division
under section 60 and of the
time limit for an appeal.

50(2) Whether or not the head
of the public body follows
the recommendations of
the commissioner, the
head of the public body
shall, in writing, inform the
persons who were sent a
copy of the report of the
right to appeal the decision
to the Ttial Division under
section 60 and of the time
limit for an appeal.

As with the above
comment, this change
reflects the reality that
applicants can file an
appeal under section 60
regardless of whether or
not the public body
follows the
recommendations of the
Commissioner. It
sometimes occurs that the
Commissioner issues a
recommendation which is
then followed by the
public body, but still may
not result in the desired
outcome of the applicant.
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Current Language

Proposed Language

Reasons for Alterations

Therefore the applicant
must be able to appeal,
and the language of the
ATIPPA must be
unambiguous on this
point.

52(3) The head of a public body
shall produce to the
commissioner within 14 days
a record or copy of a record
required under this section,
notwithstanding another Act
or regulations or a privilege
under the law of evidence.

52(3) The head of a public body

shall produce to the
commissioner within 14
days a record or copy of a
record required under this
section, notwithstanding
this or another Act or
regulation, or any claim
of privilege, whether
under the law of evidence

or otherwise, including a
claim of solicitor-client
privilege, or that the
record is described in
paragraphs 5(1)(a) to (k)
of this Act.

This language provides
the clarity necessary for

the Commissioner to hold
public bodies accountable

for decisions, acts ot
failures to act under the

ATIPPA, which has been

hampered by the recent
decision of Judge
Marshall. It also inserts
the necessary language t

(0]

resolve the “conundrum”

outlined by Judge Fowler

in his recent decision.
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Current Language

Right of Entry

53 Notwithstanding another Act or
regulation or any privilege under
the law of evidence, in
exercising powers or performing
duties under this Act, the
commissioner has the right

(a) to enter an office of a public
body and examine and make
copies of a record in the

custody of the public body; and
(b)

to converse in private with an
officer or employee of the

public body.

Proposed Language

Right of Entry

53 Notwithstanding this or
another Act or regulation, or
any claim of privilege under
the law of evidence,
including solicitor-client
privilege, in exercising
powers or performing duties
under this Act, the
commissioner has the right

(a) to enter an office of a public
body and examine and make
copies of a record in the
custody of the public body;

and

(b) to converse in private with an
officer or employee of the

public body.

Reasons for Alterations

This wording is consistent
with the proposed
wording of section 52(3)
above, in terms of
addressing the
“conundrum” outlined by
Judge Fowler. As with the
amendment
recommended for that
section, this proposed
amendment would ensure
the Commissioner’s ability
to fulfil his mandate,
which has been
significantly hampered as
a result of the recent
decision of Judge
Marshall.

Privilege

55 Where a person speaks to,
supplies information to or
produces a record during an
investigation by the
commissioner under this Act,
what he or she says, the
information supplied and the
record produced is privileged in
the same manner as if it were
said, supplied or produced in a
proceeding in a coutrt.

Privilege

55 Where a person speaks to,
supplies information to or
produces a record during an
investigation by the
commissioner under this Act,
what he or she says, the
information supplied and the
record produced are
privileged in the same manner
as if they were said, supplied
ot produced in a proceeding
in a court.

This wording rectifies a
syntax error in the original
legislation.

60(5) A copy of the notice of
appeal shall be served by the
appellant on the minister
responsible for this Act.

60(5) A copy of the notice of
appeal shall be served by
the appellant on the
commissioner and the
minister responsible for
this Act.

This would create
agreement with section
61(2). The Commissioner
has the power to intervene
as a party to an appeal,
which is an important
provision, but there is no
corresponding
requirement in the
ATIPPA that he be
informed of such appeals.
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Current Language

62(2) Notwithstanding an Act or
regulation to the contrary or a
privilege of the law of
evidence, the Trial Division
may order the production of a
record in the custody or under
the control of a public body
for examination by the court.

Proposed Language

62(2)Notwithstanding an Act or
regulation to the contrary or
a privilege of the law of
evidence, including
solicitor-client privilege,
the Trial Division may order
the production of a record in
the custody or under the
control of a public body for
examination by the court.

Reasons for Alterations

This wording is in keeping
with proposed wording
for sections 52 and 53.

Designation of head by local
public body

66 A local public body shall, by by-
law, resolution or other
instrument, designate a person
or group of persons as the head
of the local public body for the
purpose of this Act.

Designation of head by local
public body

66 A local public body shall, by
by-law, resolution or other
instrument, designate a person
or group of persons as the
head of the local public body
for the purpose of this Act,
and once designated, the

local public body shall

advise the minister of this
designation.

This inclusion would
allow for better practical
application and operation
of the legislation. This
information could be
maintained by the
Department of Justice
ATIPP Office, and
accessed by the public or
the Commissioner as
required.

68(3) The applicant has 30 days
from the day the estimate is
sent to accept the estimate or
modify the request in order
to change the amount of the
fees, after which time the
applicant is considered to
have abandoned the request.

68(3) The applicant has 30 days
from the day the estimate is
sent to accept the estimate
or modify the request in
order to change the amount
of the fees, after which time
the applicant is considered
to have abandoned the
request, unless a fee
complaint is made to the
commissioner under
section 44(6), whereby
the time period is
suspended until the
matter is resolved or the
commissioner has issued
a recommendation in
relation to the complaint.

This proposed wording
allows for better practical
operation of the
legislation by making this
notion explicit.
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Current Language

68(6) The fee charged for services
under this section shall not
exceed the actual cost of the
services.

Proposed Language

68(6) The fee charged for
services under this section
shall not exceed:

(a) the estimate given to the
applicant under

subsection (2); and
(b) the actual cost of the
services.

Reasons for Alterations

This proposed wording is
more in keeping with the
intention of the legislation
and the actual practice for
determining the fee
charged.
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Part B
Recommendations Requiring Detailed Explanation and Supportive Argument

Section 2(i): Definition of “law enforcement”

As indicated in Report 2007-003 (paragraphs 97-101), it may be reasonable to interpret the definition
of “law enforcement” broadly, especially if the phrase “investigations, inspections or proceedings” in
clause (ii) of section 2(i) is given a broad interpretation. Commissioners and courts across the
country differ as to the interpretation to be given to comparable clauses in provincial and territorial
access to information legislation.

The access to information legislation in most provinces and territories contains a definition of the
term “law enforcement,” but there have been differing interpretations of whether a harassment
investigation ought to fall under this description, particularly in a situation when such an
investigation is not conducted by a body (such as a Human Rights Commission) with the statutory
authority to do so. Alberta has held that law enforcement should encompass the notion of a
violation of a law. Similarly, New Brunswick legislation contains a provision dealing with
information relating to harassment, personnel or university investigations (s. 20(1)). It is submitted
that if the term “law enforcement” included non-statutory harassment or personnel investigations
then it would not have been necessary for the legislature of New Brunswick to enact this separate
provision to deal with harassment and personnel investigations. Additionally, the access to
information statutes in some provinces and territories state clearly that “law enforcement” relates to
the enforcement of laws enacted by a province, a territory or the federal Parliament (Ex. Manitoba
and Yukon).

Recommendation: It is therefore recommended that paragraph 2(i) be amended to
clarify that “law enforcement” does not include investigations
conducted in relation to such matters as harassment or workplace
disputes, unless it is an investigation, inspection or proceeding
conducted under the authority of or for the purpose of enforcing
an enactment. It should also be clarified that any penalty or
sanction is being imposed pursuant to an enactment.

Current Language: Proposed Language:

(i) "law enforcement" means (i) "law enforcement" means
(i) policing, including criminal (i) policing, including criminal
intelligence operations, or intelligence operations, or
(i) investigations, inspections or (i) investigations, inspections or
proceedings that lead or could proceedings conducted under the
ead to a penalty or sanction authority of an enactment tha
lead to a penalty t thority of t t that
being imposed,; could lead to a penalty or sanction
being imposed under that
enactment or any other enactment.
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Section 2(0): Definition of Personal Information

Currently the ATIPPA at section 2(o) defines personal information to include “the opinions of a
person about the individual” and “the individual's personal views or opinions”. This causes a
conflict when the information in question is one person’s opinion about another person. Under our
current legislation this opinion would be the personal information of both parties.

This Office dealt with this issue in Report 2007-001. The Commissioner held that in these instances
the information would be found to be the personal information of the person whom the opinion
was about, and not of the person who was the source of the opinion.

Every other jurisdiction in Canada which addresses “opinions” in its definition of personal
information has avoided this situation. In these other jurisdictions the “individual’s personal views

ot opinions” are their personal information “except if they are about someone else.”

A simple revision to our definition is therefore recommended in order to bring it in line with
the rest of the country:

Current Language Proposed Language

2. In this Act 2. In this Act

"personal information" means "personal information" means

recorded information about an
identifiable individual, including

(viii) the opinions of a person about

recorded information about an
identifiable individual, including

(viil) the opinions of a person about

the individual, and

(ix) the individual's personal views
or opinions, except if they are
about someone else;

the individual, and
(ix) the individual's personal views
or opinions

Section 5(1): Application

Section 5(1) has been applied or commented on in a number of Reports (see 2005-007 — IGA; 20006-
004 — Executive Council, Rural Secretariat; 2007-003 — MUN; 2008-013 — MUN), and in most of
these cases section 5 has been linked to the Office’s jurisdiction. For example, in Report 2006-004,
the Commissioner concludes, “I have no other choice, therefore, but to conclude that I do not have
jurisdiction as it relates to these specific records.” The section itself states:

(1) This Act applies to all records in the custody of or under the control of a public body but does

not apply to
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and goes on to list nine different categories of records, such as political party or caucus records. In
our view, all that section 5(1) does is to exclude those records from the operation of the access
provisions of the Act. For access purposes, this simply means that neither the provisions for
disclosure of records to an applicant, nor those provisions providing for exceptions to disclosure,
operate on those records. For example, there is no right of access, under section 7, to records
covered by section 5. However, it is important to note that section 5(1) says nothing about the
jurisdiction of the Commissioner.

The core purposes of the ATIPPA are set out in section 3, including making public bodies more
accountable to the public, by giving the public a right of access to records, and by providing for an
independent review of decisions made by public bodies under the Az The function of the
Commissioner is not simply administrative, but is one of the core purposes of the Az

The jurisdiction of the Commissioner flows implicitly from section 3 and from the appointment
clauses (section 42) and explicitly from the particular powers granted to the Commissioner under
various sections, including sections 43 to 49 and 51 to 63. It is important to note that the statutory
jurisdiction of the Commissioner is not a jurisdiction over records. It is, rather, a jurisdiction to
conduct reviews (of decisions, acts or failures to act of heads of public bodies in respect of access
requests) and to investigate complaints. Among the kinds of decisions made by heads of public
bodies which have been subject to review by the Commissioner are: decisions whether certain
records are responsive to a request, refusals to disclose records, and decisions that certain records
are covered by section 5(1).

In that regard, the powers and duties of the Commissioner as set out in the Act (particularly sections
52 and 53) are not in any way limited or restricted to particular kinds of records. Section 52
(production of documents) and section 53 (right of entry) are not stated to relate only to
“documents to which the Act applies.”” On the contrary, section 52 explicitly states that the
Commissioner “may require any record in the custody or under the control of a public body.”
Section 53 similarly gives the Commissioner the power to examine and make copies of “a record in
the custody of the public body.” The only restrictions expressed by the Act on records subject to
sections 52 or 53 are (1) that the record be in the custody and control of a public body, and (2) that
the Commissioner considers it relevant to an investigation.

In addition, Section 52(1) provides that, independently of the other powers set out in sections 52
and 53, the Commissioner has the powers, privileges and immunities that are or may be conferred
on a commissioner under the Public Inquiries Act. Those powers are extensive, particularly in the
matters of the compelling of evidence and requiring the production of records in anyone’s custody
and control that relate in any way to the subject of the inquiry. There is nothing in the Public Inquiries
Act that limits those powers or excludes certain kinds of records from their application.

In all four of the cases above in which Reports were issued, the entire responsive record was in fact
produced to our office by the public body, and was examined to determine whether in fact the
record, or any part of it, in fact belonged to one of the categories of records covered by section 5(1).
(In one further case, our Office agreed to review an outgoing e-mail to determine whether it was a
caucus record, and since it was, agreed that we did not need to examine the replies to conclude that
they were necessarily also caucus records.)
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In some cases the Commissioner agreed that the record was covered by section 5(1). In other cases,
he found that it was not. What is important is that the determination of that threshold issue must be
made by the Commissioner — the independent Office that has been given the statutory duty to carry
out the review of the decision of the public body. It cannot be made by the public body itself. If it
could, then it would be possible for any public body, when faced with an access request, to evade all
of its responsibilities under the Act simply by claiming that the record in question was covered by
section 5(1), and there would be no independent review of that decision.

Furthermore, even public bodies acting with the utmost good faith often differ in the interpretation
of the Act. The purpose of independent review by the Commissioner is to provide for objectivity
and consistency in interpretation, by applying previous decisions of this Office as well as decisions
of other jurisdictions, in a review process characterized by the receiving of submissions from all
parties and the application of accumulated expertise. The review function carried out by the
Commissioner is a quasi-judicial function in all respects except that the Commissioner makes
recommendations, not orders, at the conclusion of an investigation.

This Office was recently involved in court proceedings which resulted in a judicial interpretation of
the application of section 5. (See Newfoundland and Labrador (Attorney General) v. Newfoundland and
Labrador (Information and Privacy Commissioner) 2010 NLTD 19 (CanLlIl)).

A decision in the matter was rendered by the Honourable Mr. Justice Robert A. Fowler of the
Supreme Court of Newfoundland and Labrador, Trial Division on February 3, 2010. The matter
arose out of access to information requests made by two journalists to the Royal Newfoundland
Constabulary (the “RNC”) and the Department of Justice (the “Department”) for records relating to
an Ontario Provincial Police report prepared by that police department in relation to its
investigation of a senior officer of the RNC. The investigation led to the commencement of a
prosecution of the senior officer. The RNC and the Department both denied the applicants access
to the records. Pursuant to section 43 of the ATIPPA, both journalists asked this Office to review
the decisions of the RNC and the Department to deny access to the requested records. Under the
authority of section 52 of the ATIPPA this Office made repeated requests to the RNC and the
Department for the records responsive to the access requests but both public bodies refused to
provide those records claiming that paragraph (k) of subsection 5(1) of the ATIPPA was applicable
to the records. Subsection 5(1) provides as follows:

5(1) This Act applies to all records in the custody of or under the control of a public body but does
not apply to

(k) a record relating to a prosecution if all proceedings in respect of the prosecution have not been
completed

In our efforts to obtain the responsive records, this Office indicated to both the RNC and the
Department that we were prepared to commence a court proceeding to enforce our right under
section 52 of the ATIPPA to production of any record considered by the Commissioner to be
relevant to an investigation. As a result, the Attorney General of Newfoundland and Labrador
brought an application in the Supreme Court of Newfoundland and Labrador, Trial Division seeking
a declaration with respect to the applicability of section 5 of the ATIPPA. The Commissioner was
named as Respondent in the Attorney General’s application.
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Mr. Justice Fowler summarized the position put forth by Counsel for the Commissioner
(respondent) on the hearing of the application as follows:

[21] Counsel for the Respondent stresses that under section 3 of the Act, the Office of the
Commissioner is an independent review mechanism for achieving the purpose of the Act; that s, to
mafke public bodies more accountable to the public and to protect personal privacy. Further, in order
to achieve those purposes the Commissioner must be permitted to exercise his own jurisdiction to
decide whether or not a specific request for information falls within an exemption or not. The
question reduces as to who has the power to decide whether an item falls within an exempted class or
not? Counsel for the Respondent argues that it can only be the independent commissioner and not
the government or head of a public body since to confine this to the government or head of a public
body offers no assurance of independence or accountability in that the government or head of a public
body is deciding for itself when its own information is to be withheld from public access. 1t is argued
that this is the very purpose for which the ATIPPA was intended to overcome.

/23] Counsel for the Respondent therefore argues that section 52(2) of the Newfoundland and
Labrador Act authorizes the Commissioner to demand that any record held by a public body be
produced for his determination as to whether or not it falls within an exemption under section 5(1)
or Part I11 of the Act.

[25] Counsel for the Respondent argues further that if the Applicant’s position is accepted it then
renders the Act meaningless since the government, or the head of the public body could determine for
utself what it wishes to disclose or not, without review by the independent review process as stated in
the Act. This, she argues, would revert back to the process whereby any refusal of access would have
to find its way through the court process and by implication the ATIPPA fails in its purpose.

[27] 1t is the position of the Respondent therefore that the independent review of any record
including those under section 5 and in particular section 5(k) of the Act be subject to the
independent review by the Commissioner not for disclosure purposes but to verify that these records
are indeed subject to Part 1, section 5 or Part 111 exclusions under the Act. This, it is argued, is
fundamental to gnaranteeing access to information and protection of personal information.

The issue to be decided in the application was stated by Mr. Justice Fowler as follows:

[44]  This brings into perspective the real issue or question to be decided. If the Commissioner, as
the Applicant argues, has no jurisdiction to inquire into the section 5(1) records then how is this
determined? How can the Commissioner determine his own jurisdictional boundaries without
having the power to examine a section 5(1) record to determine for himself whether or not the record
properly falls under section 5(1) over which the Act and jurisdiction don’t apply.

(45]  This is indeed a conundrum and raises the question, does the commissioner simply accept the
opinion of the head of a public body that the information being requested does not fall under the
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anthority of the Act. If that were the case, the argument could be made that it could be seen to erode
the confidence of the public in the Act by an appearance or perception that the process is not
independent, transparent or accountable. For example, it conld be argued that the head of a public
body could intentionally withhold information from review by the Commissioner by simply stating
that it falls under section 5(1) for which the Act does not apply. The question then becomes, how
can the Commissioner look bebind that to verify the claim and determine his own jurisdiction?

Mr. Justice Fowler discussed further what he called the “conundrum” created by the current
wording in the ATIPPA:

[47] I accept that in the instant case there are difficulties in determining how the Commissioner
can gain access to certain information deemed to be outside the Act as defined by section 5(1).
However, as the Act is presently configured, it would require a legislative amendment to rectify this
unfortunate circumstance. . . . I am satisfied that for the ATIPPA to achieve its full purpose or
objects, the Commissioner should be able to determine his own jurisdiction. This wonld not require
complex: measures to safeguard those special areas where access is off limits. However, it is not for
this court to rewrite any provision of the Act. . . .

The finding of Mr. Justice Fowler on the Attorney General’s application was that the Commissioner
as presently empowered by the ATIPP.A does not have the authority to determine as a preliminary
jurisdictional issue whether or not records alleged to be covered by section 5(1)(k) are outside the
jurisdiction of the Commissioner.

In his concluding paragraph, Mr. Justice Fowler proposed a remedy for the problem he identified
with respect to the ATIPPA:

[56]  The legislature of this province is the author of this Act and if a solution is required it is for
that branch of government to create it. 1t is not within the authority of the court to rewrite any section
of the Act. . ..

This Office is in complete agreement with Mr. Justice Fowler when he stated that “for the ATIPP.A
to achieve its full purpose or objects, the Commissioner should be able to determine his own
jurisdiction” and “[h]Jow can the Commissioner determine his own jurisdictional boundaries without
having the power to examine a section 5(1) record to determine for himself whether or not the
record properly falls under section 5(1)”. These comments by Mr. Justice Fowler address the
fundamental question as to whether a public body should have the ability to deny access to the
Commissioner based on an unproven claim of Section 5. Simply stated, should a public body that is
subject to the Az, be able to tell the Commissioner charged with oversight that the matter/records
in question are not within his/her jurisdiction?

This Office also agrees with Mr. Justice Fowler that any shortcomings in the ATIPPA which

prevent the Commissioner from being able to determine his own jurisdiction with respect to section
5(1) records should be remedied by the Legislature of this province.
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Section 52 of the ATIPPA deals with the production of records to the Commissioner by public
bodies. The Commissioners in other provinces and territories have been granted similar powers as
those set out in section 52. In addition, Alberta’s Freedom of Information and Protection of Privacy Act'
contains the following provision in subsection 56(2):

(2) The Commissioner may require any record to be produced to the Commissioner and may
examine any information in a record, including personal information whether or not the record is
subject to the provisions of this Act.

[Emphasis added]

This provision appears to have been enacted in order to make clear that the commissioner has the
power to demand production of records where the records required by the commissioner have been
exempted from the application of the act by a provision similar to section 5 of the ATIPPA.

Recommendation: Amend subsection 52(2) and 52(3) to clarify that the
Commissioner has the authority to compel the production of
any record the Commissioner considers relevant to an
investigation including those listed in subsection 5(1), which
records may be reviewed by the Commissioner for the
purposes of determining whether or not the Commissioner has
jurisdiction over those records.

The “conundrum” identified by Mr. Justice Fowler in his
recent decision must be resolved. Therefore the following
language amendments are proposed to deal with the problem
of the Commissioner’s fundamental right to examine records
to determine whether they are subject to the ATIPPA, and also
maintain the current exemption from the . 4TIPPA of, for
example, the courts, political parties or constituency offices,
since these institutions are still not “public bodies” under
subsection 2(p) of the Ae. (This proposed revision also applies
to our recommendation regarding the Commissioner’s ability
to review records for which section 5 has been claimed — see
separate section below on sections 21, 52 and 50).

1 R.s.A. 2000, c. F-25.
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Current Language: Proposed Language:

52(1) The commissioner has the powers, 52(1) The commissioner has the powers,
privileges and immunities that are or may be | privileges and immunities that are or may
conferred on a commissioner under the Public | be conferred on a commissioner under the
Inquiries Act. Public Inquiries Act.

(2) The commissioner may require any record | (2) The commissioner may require any
in the custody or under the control of a record in the custody or under the control
public body that the commissioner considers | of a public body that the commissioner
relevant to an investigation to be produced to | considers relevant to an investigation to be

the commissioner and may examine produced to the Commissioner, including
information in a record, including personal any record described in paragraphs
information.

5(1)(a) to (k) of this Act, and may

(3) The head of a public body shall produce examine information in a record, including
to the commissioner within 14 days a record | personal information.

or copy of a record required under this

section, notwithstanding another Act or (3) The head of a public body shall produce
regulations or a privilege under the law of to the commissioner within 14 days a
evidence. record or copy of a record required under

this section, notwithstanding another Act
(4) Where it is not practicable to make a copy | or regulations or any claim of privilege,

of a record required under this section, the whether under the law of evidence or
head of a public body may require the otherwise, including a claim of
commissioner to examine the original at its solicitor-client privilege, or that the
site. record is described in paragraphs 5(1)

(a) to (k) of this Act.

(4) Where it is not practicable to make a
copy of a record required under this
section, the head of a public body may
require the commissioner to examine the
original at its site.

Section 5(1)(c) (repealed), 30.1, and Section 55

Significant amendments to the Access fo Information and Protection of Privacy Act, (the “ATIPPA”) were
made by section 67 of the House of Assembly Accountability, Integrity and Administration Act, SN.L. 2007,
c. H-10.1. Subsection 67(2) amended the definition of “public body” in paragraph 2(p) of the
ATIPPA such that the House of Assembly and its statutory offices became public bodies under the
ATIPPA.

In order to facilitate the inclusion of the statutory offices as public bodies it was necessary to repeal
paragraph 5(1)(c) of the ATIPP.A, which provided as follows:
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5. (1) This Act applies to all records in the custody of or under the control of a public body but does
not apply to

(¢) a record that is created by or for an officer of the House of Assembly in the exercise of that role

The repeal of paragraph 5(1)(c) was legislated by subsection 67(3) of the House of Assembly
Accountability, Integrity and Administration Act.

One of the consequences of the amendment of section 2(p) which defines “public body” and the
repeal of paragraph 5(1)(c) of the ATIPPA would be that all records in the custody of or under the
control of the House of Assembly and its statutory offices would be subject to disclosure under an
access request made pursuant to section 8 of the ATIPPA. However, a limitation on which records
of the House of Assembly and its statutory offices could be disclosed was imposed by enacting
section 30.1, which was added to the ATIPPA by subsection 67(4) of the Howuse of Assenbly
Accountability, Integrity and Administration Act.

The end result of the amendments made by section 67 of the House of Assembly Accountability, Integrity
and Administration Act for the Office of the Information and Privacy Commissioner is that our Office
is now a public body to whom access to information requests can be made. However, in accordance
with section 30.1 of the ATIPPA, the Commissioner as the officer responsible for the statutory

office must refuse to disclose to an applicant records connected with the investigatory functions of
our Office.

Nevertheless, this does not mean that records connected with our investigatory functions are not
subject to being disclosed in an access to information request. This disclosure could occur when an
access request is made to another public body for any records in its custody or under its control that
relate to that public body’s dealings with this Office on previous Requests for Review, such as e-
mails and letters from this Office sent to the public body as part of the informal resolution process
carried out on all Requests for Review. Section 30.1 prohibits only the Commissioner from
disclosing records related to our investigatory functions; it does not prevent the head of another
public body from releasing records in its custody or under its control that relate to the dealings of
this Office with the public body during previous Request for Review processes.

Thus, it is clear that section 30.1 does not afford this Office the same protection with regard to our
investigatory records as did the repealed provision in paragraph 5(1)(c), which exempted from the
application of the ATIPPA any “record that is created by or for an officer of the House of
Assembly in the exercise of that role”.

Another provision of the ATIPPA that deals with disclosure of records in the custody of the Office
of the Information and Privacy Commissioner is section 55 which provides as follows:

55. Where a person speaks to, supplies information to or produces a record during an investigation
by the commissioner under this Act, what he or she says, the information supplied and the
record produced is privileged in the same manner as if it were said, supplied or produced in a
proceeding in a court.
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Section 55 was interpreted by the Supreme Court of Newfoundland and Labrador, Trial Division in
McBreairty v. College of the North Atlantic, 2010 NLTD 28 (CanLII). In that case, Mr. Justice Seaborn
had to decide whether documents provided by the College to the Commissioner during either the
informal resolution stage or the formal investigation stage are privileged from subsequent disclosure
under section 55. In deciding that such documents are privileged, Mr. Justice Seaborn stated at
paragraph 107:

[107] 1 am satisfied that to attain the objects of the Act, of which both the informal and formal
resolution processes of the Commissioner are essential components, the correct interpretation of section
55 is that in regard records produced during either process they are privileged from production under
a later request for records to the public body involved in the prior investigation by the Commissioner.
To find otherwise wonld not only hamper the resolution processes of the Commissioner but conld also
result in revealing the substance of a record the public body may have successfully claimed to be
excenpt from disclosure, thus defeating the purpose of the Act. . . .

In summary, the combined effects of the amendments to the ATIPP.A enacted in section 67 of the
House of Assembly Accountability, Integrity and Administration Act and the judicial interpretation of section
55 produces the following outcomes for our Office:

1. The Office of the Information and Privacy Commissioner as a statutory office of the
House of Assembly is a public body to whom access to information requests may be
made;

2. The Information and Privacy Commissioner is prohibited from releasing to an access to
information applicant any records connected with the investigatory function of this
Office;

3. Any record or information provided to the Information and Privacy Commissioner by a
public body during either the informal resolution stage or the formal investigation stage
is privileged and not subject to disclosure in an access request to that public body; and

4. Any record or information provided by the Information and Privacy Commissioner to a
public body during either informal resolution or the formal investigation stage remains
subject to disclosure in a subsequent access request to that public body.

The fact that any record or information provided by our Office to a public body during either the
informal or formal stages of our Request for Review process is subject to disclosure in a subsequent
access request to that public body has significant consequences for our Office and its mandate. Mr.
Justice Seaborn pointed out in McBreazrty that “both the informal and formal resolution processes of
the Commissioner are essential components” to attaining the objects of the ATIPPA. It is submitted
that disclosing records or information provided by this Office to a public body during either the
informal or formal processes would hinder the functioning of this Office and could reveal the
substance of a record for which the public body has successfully claimed an exception to disclosure.

As a result, it is necessary to amend the ATIPPA to fill the legislative lacuna created by the repeal of

paragraph 5(1)(c) which exempted from disclosure “a record that is created by . .. an officer of the
House of Assembly in the exercise of that role”.
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Recommendation: Section 5 should be amended to provide that the ATIPPA does
not apply to:

records created by [or for] the Commissioner while carrying out his or her
investigatory functions, whether such records are in the custody or control of the
Commissioner or in the custody or control of another public body

Sections 10 and 16: Unreasonable Intetference

Public bodies have, from time to time, presented this Office with scenarios whereby they feel that
certain access to information requests have subjected their operations to unreasonable interference,
however there were no suitable provisions within the ATIPPA upon which they could rely in
making that argument to the Commissioner. When this situation has been encountered, public
bodies have attempted to rely on sections 10(1)(b) and 16(1)(b) to either refuse the request or extend
the time period.

Section 10(1)(b) allows a public body to refuse access to records in electronic form where producing
them would “interfere unreasonably with the operations of the public body,” while section 16(1)(b)
allows for extension of time for an additional 30 days where “a large number of records is requested
or must be searched,” and responding within the original 30 days would “interfere unreasonably
with the operations of the public body.”

The question has been raised as to whether public bodies should be able to refuse access to requests
which would interfere unreasonably with the operations of a public body when the requested
records are in paper form, as opposed to electronic form, as stipulated by section 10(1)(b).
Furthermore, public bodies have faced similar challenges when dealing with an applicant who
presents multiple access requests during the same time period, none of which would individually
interfere unreasonably with the operations of the public body, but collectively they might do so.
Currently, the ATIPPA does not adequately address either situation.

We anticipate that public bodies will bring these questions forward during this legislative review. We
therefore have studied the matter and if government chooses to address these scenarios, we offer a
proposed solution which is currently in force elsewhere. Other jurisdictions have sections which
allow an unlimited time extension for requests involving a large number of records, as well as
multiple requests from the same applicant, but only with the Commissioner’s permission. If this
approach were adopted, public bodies would have no discretion to extend the time period in the
multiple requests scenario, without approval being granted.

Alberta, PEI and N.S. already have sections which accomplish this (with one wording change) —

(1) The head of a public body may extend the time for responding to a request for
up to 30 days or, with the Commissioner’s permission, for a longer period if

... (b) a large number of records are requested or must be searched and responding
within the period would unreasonably interfere with the operations of the public

body,
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(2) The head of a public body may, with the Commissioner’s permission, extend the
time for responding to a request if multiple eereuntrent active requests have been
made by the same applicant or multiple concurrent requests have been made by 2 or
more applicants who work for the same organization or who work in association
with each other”. [Subsection (2) is in Alberta and PEI only]

Subsection (1) above is an adaptation of section 16(1) of the ATIPPA. If such an amendment is
considered, further revision of section 16 may be necessary to ensure that sections 16(1)(a) and (c)
are not captured and affected by this change.

Recommendation: That the provisions referenced from Alberta, PEI, and NS be
studied and considered by government as remedies for the

scenarios described, should public bodies seck to have the
ATIPPA amended to address these concerns.

Section 18: Cabinet Confidences

This Office has issued several reports which interpret the language in section 18. Most jurisdictions
in Canada use language which includes the phrase “substance of deliberations.” This provision has
not yet been interpreted by a court in our province. This Office therefore reviewed interpretations
by courts in different jurisdictions across Canada, and determined that the interpretation and test
offered by O’Connor v. Nova Scotia, 2001 NSCA is the most appropriate (see our Reports 2005-004,
2008-008, and 2008-010). Saunders, J.A. of the Nova Scotia Court of Appeal characterized the test
in this way:

Is it likely that the disclosure of the information would permit the reader to draw accurate
inferences about Cabinet deliberations? If the question is answered in the affirmative, then the
information is protected by the Cabinet confidentiality exemption . ..

In other words, this exception is not simply a list of categories of records which must not be
disclosed. The “substance of deliberations” test must be met in order to refuse disclosure.

Last year, government amended the Management of Information Act (MLA) in relation to the definition
of “cabinet records.” It should be clear that that definition has no bearing on how the cabinet
confidences provision of the ATIPPA is to be interpreted. That act bears on the management of
information, but it is the ATIPPA which bears on the public’s right of access to information found
in records, regardless of how the MLA categorizes those records.

Through our exchanges with Executive Council and other public bodies in relation to section 18, it
appears government has generally not shared our interpretation of section 18, which may mean that
the provision will eventually have to be interpreted by the courts in this jurisdiction. In the
alternative, government may choose to amend that provision now so that its intentions are clear. If

2 I would note that “in association with each other” is not defined.
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government chooses to do so, it is our view that this provision is intended to protect the long-held
parliamentary principle of cabinet confidentiality. This does not mean, however, that any record,
once classified as a cabinet record, would harm or threaten that principle if released. Rather,
government is urged to take a balanced view of this exception which maximizes the public right of
access to information with the need for cabinet to deliberate without fear that the differing views
expressed at the Cabinet table will be revealed.

Also noteworthy is that subsection 18(2) provides for a time frame, beyond which section 18 no
longer applies. Once a record has been in existence for 20 years, section 18 cannot be relied upon to
withhold it. Each jurisdiction in Canada has such an expiry period, some longer, some shorter in
duration. However, the most common time period found in similar provisions is 15 years. This
shorter time period should be given consideration. Another similar time frame found in the
ATIPPA is found in section 23(3), which provides an expiry period of 15 years for the application of
that exception to most of the information which would fall under its scope.

While section 18 is a mandatory exception to disclosure, some jurisdictions in Canada empower
Cabinet to consent to the disclosure of records which would otherwise be protected by their
equivalent exception. This is an approach which government may wish to consider in order to allow
for disclosure of information which would not cause significant harm while at the same time
broadening the potential for greater transparency.

Recommendations: 1. If considering an amendment to section 18, note that the
OIPC’s view is that this provision is intended to protect the
long-held parliamentary principle of cabinet confidentiality.
However, Government is urged to take a balanced view of this
exception so as to maximize the public right of access to
information with the need for cabinet to deliberate without fear
that the differing views expressed at the Cabinet table will be
revealed.

2. Amend the time frame in section 18(2) from 20 to 15 years.

Section 19: Local Public Body Confidence

Sections 19(1) and (2) of the ATIPPA work together such that a record may be refused under
section 19(1) if it contains information of the type(s) identified in sections 19(1)(a), (b) or (c); under
section 19(2), however, the information will have to be disclosed 7 spite of the fact that it was considered
in a privileged meeting if the information is the subject matter of deliberations that has a/so been
considered in a public meeting of the local public body (section 19(2)(a)), or if the information is 15
years old or more (section 19(2)(b)). (Note that with respect to section 19(2) the A¢# itself does not
specify whether consideration in a public meeting must occur before or affer the privileged meeting.)

The Commissioner has found that the substance of deliberations identified in section 19(1)(c) of the

ATIPPA includes such information as “what was said by individuals at the meeting, the opinions
expressed, how individuals at the meeting voted, and the arguments given in favour or against taking
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a particular course of action.” Again, section 19(1)(c) permits a local public body to refuse to
disclose information that would reveal the “substance of deliberations” taking place in an authorized
privileged meeting of the local public body. In this context, the Commissioner has found that
information may be withheld under section 19(1)(c) if a privileged meeting was in fact authorized,
actually held, and if its disclosure would also likely “permit the reader to draw accurate inferences
about the substance of deliberations that took place in the meeting” (Report 2007-018 at paragraph
30).

On the other hand, section 19(2)(a) indicates that if the subject matter of deliberations is discussed in a
public meeting, then any record that would reveal the substance of deliberations cannot be withheld
from disclosure under section 19(1)(c). This Office has not yet defined the “subject matter of
deliberations” as distinct from the “substance of deliberations” or dealt in sufficient detail with the
interaction of sections 19(1)(c) and 19(2)(a). Nevertheless, there may be a problem with use of the
term “subject matter” rather than “substance” of deliberations in section 19(2)(a).

Could a local public body be assured of the ability to talk about an issue in confidence during the
course of a privileged meeting, if the subject matter of deliberation had already been raised in a
public meeting? What if the subject matter was raised, even inadvertently, at a later public meeting —
do all the details of the privileged meeting become public? The answer to these hypothetical
scenarios depends on the definition of the “subject matter” of deliberations as distinct from the
“substance” of deliberations.

The Ontario Information and Privacy Commissioner has addressed the interaction of provisions
similar to our sections 19(1)(c) and 19(2) by determining, for example, that a local public body that
considers the product of privileged deliberations in a public meeting (e.g., in the act of adopting a
report debated in a privileged meeting without further discussion) cannot be said to be considering
the subject matter of deliberations (Order M-385).

Recommendation: In Newfoundland and Labrador, adopting the Ontario finding
may indeed avoid the conclusion that mere mention of a report in
a public meeting that was discussed in a privileged meeting must
lead to disclosure of the substance of deliberations that took place
in a privileged meeting. However, a simple amendment to the
ATIPPA could resolve the matter. Therefore, it is recommended
that government either clarify the phrase “subject matter of
deliberations,” found in section 19(2)(a) as it pertains to the
possible negation of the refusal to disclose information under
section 19(1)(c); or alternatively amend section 19(2)(a).
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Current Language: Proposed Language:

19(2)(a) the draft of a resolution, by-law or
other legal instrument or private Bill or the
subject matter of deliberations has been
considered in a meeting open to the public; or

19(2)(a) the draft of a resolution, by-law or
other legal instrument or private Bill or the

substance of deliberations has been considered

in a meeting open to the public; or

Section 20: Policy Advice or Recommendation

Section 20(1)(a) sets out:

The head of a public body may refuse to disclose to an applicant information that wonld reveal

(a) adyice or recommendations developed by or for a public body or a minister;

The Commissioner has interpreted “advice or recommendations” as set out in Report A-2009-007:

1. The statement by my predecessor in Report 2005-005 that “the use of the terms ‘advice’ and
‘recommendations’ . . . is meant to allow public bodies to protect a suggested conrse of action” does
not preciude giving the two words related but distinct meanings such that section 20(1)(a) protects

from disclosure more than “a suggested course of action.”

2. The term “advice or recommendations” must be understood in light of the context and purpose of
the ATIPPA. Section 3(1) provides that one of the purposes of the ATIPPA is to give “the public
a right of access to records” with “limited exceptions to the right of access.”

3. The words “advice” and “recommendations” have similar but distinct meanings. The term
“recommendations” relates to a suggested course of action. “Advice” relates to an expression of
opinion on policy-related matters such as when a public official identifies a matter for decision and
sets out the options, without reaching a conclusion as to how the matter should be decided or which

of the options should be selected.

4. Neither “adpice” nor “recommendations” encompasses factual material.

The OIPC does not recommend any revisions to this section. However, we wish to note that the
Commissioner’s interpretation has been relied on by the Supreme Court, Trial Division, in McBreairty
v. College of the North Atlantic and OIPC 2010 NLTD 28.

Recommendation: Any suggested change to this section that may come from
other parties should be reviewed in light of the Commissioner’s
interpretation, and any change should endeavor to uphold this

accepted interpretation.
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Section 22: Disclosure Harmful to Law Enforcement

Section 22 is a discretionary exception that allows a public body to refuse access to certain
information associated with “law enforcement.” In Report 2007-003, the Commissioner expressed
concern about the broad language used in paragraph 22(1)(a) and in paragraph 2(i). At paragraph 91
of that Report the Commissioner stated:

[91] The intent of a number of provisions of section 22(1) is to prevent the release of information
that may lead to some form of harm. This is evident in a number of terms used thronghout the
section, such as “interfere with,” “harm,” “prejudice,” “reveal,” “endanger the life,” “deprive,” and
“adversely affect.” 1 am concerned, however, with the language of section 22(1)(a) which uses, i